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EDITORIAL NOTES. 
It was to have been supposed that the political pot in New 
Jersey would not be still boiling hot in December, so long after the 
November election. But the spirited contest in print between 
Governor-elect Wilson and ex-Senaior James Smith has turned all 
prognostications upside-down, and what the result is to be no one 
can foretell. We do not care to express an opinion upon it, because 
this is not a political journal, and it chiefly concerns two men and 
one party. It is unfortunate, to say the least, and we do not see 
how the wounds incurred by the spears of both are easily to be 
healed. It is an especially unhappy contest because the effect must 
be to divide the majority party in the coming Legislature, and 
prevent their united action upon state questions of great moment. 
It very much nullifies what the friends of the Governor hoped for 
in his initial year of office.. But it seems these smaller things must 
be, in order to evolve hrgher things. Somehow or other it is to be 
expected that, in the end, the people will see some matters with 
clearer vision than they now possess. All evils have their uses. 





The admirable opinion of Mr. Justice Voorhees upon the ballot-box 
fraud—as it looks to be upon its face—in Ocean County, is printed 
in full elsewhere. The Justice had some new questions to deal with, 
and he treated them fearlessly. Presumably there will be an appeal. 
One thing seems certain, and that is that the Senate of the state 
cannot fly in the face of the present opinion until it is overruled, 
and if it does the people at large will have their say about it in un- 
mistakable terms. Ballot-box stuffing must be made not only dis- 
creditable but odious, and the perpetrators of it treated as the worst 
of criminals. We have had lessons in this business in the past, but 
parties have not been convicted, unless to a minor extent. It isto be 
hoped that, if a crime has been committed in this case, the perpetra- 
tors will receive their just dues, and all who have aided or abetted it. 





While Mr. Justice Willis Vandevanter, now of the United States 
Supreme Court, was not Jersey born, he isthe descendant of an old 
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and excellent family of this state. We have not seen elsewhere any 
account of his genealogy, but we happen to know it. The original 
family name was Van Deventer, and such it continues in New Jersey. 
Jan Van Deventer arrived in this country, April, 1662, in the ship 
“Good Hope,” and was a schepen of New Utrecht, L. I. His son, 
Pieter, afterward removed to Monmouth County, and was an elder 
of the first Dutch Church there when it was organized in 1709. 
His son, Isaac, removed to Hunterdon County, and then to Pennsyl- 
vania and finally to Virginia. His son, Peter, settled in Huntington 
County, Pa., and died there in 1820, and he was the great-grandfather 
of the Justice. The descendants of the immigrant somehow man- 
aged to spell their name as he now spells it; and there are many 
such in Virginia and through the West. We have followed to a 
slight extent the published opinions of Justice Vandevanter, and 
they ring strong and true. We believe he will make a valuable 
addition to the highest court of the land. 





The newspapers generally commend, though some criticise, 
the $10,000,000 fund created by Andrew Carnegie to _ bring 
about a World Peace. Probably it will be a difficult matter to 
intelligently and effectively expend so large a sum annually as nearly 
half a million dollars (the interest on the fund), and most people 
will agree that half the amount would have accomplished all that a 
Commission can possibly accomplish under the terms of the dedica- 
tion. However, Mr. Carnegie is wrapped up in the scheme, and 
it does credit to his heart and will. Evidently he knows the end 
sought for is not speedily to be reached, and that when it is at- 
tained there are other evils nearly as great as war to be combatted, 
for he provides that the fund shall thereafter be used to mitigate 
other world-evils. The concluding language of his letter trans- 
mitting the fund is as follows: ‘‘When civilized nations enter into 
such treaties as named or war is discarded as disgraceful to civilized 
men, as personal war (ducling) and man-selling and buying (slavery ) 
have been discarded within the wide boundaries of our English- 
speaking race, the trustees will please then consider what is the next 
most degrading remaining evil or evils whose banishment—or what 
new elevating element or elements, if introduced or fostered, or both 
combined—would most advance the progress, elevation and happi- 
ness of man, and so on from century to century without end my 
trustees of each age shall determine how they can best aid men in 
the upward march to higher and higher stages of development un- 
ceasingly, for now we know that as a law of his being man was created 
with the desire and capacity for improvement to which, perchance, 
there may be no limit short of perfection even here in this life upon 
earth. Let my trustees, therefore, ask themselves from time to 
time, from age to age, how they can best help man in his glorious 
ascent onward and upward and to this end devote this fund.” 





We have referred to one of the new Justices of the United 
States Supreme Court; the other appointment by President Taft is 
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of a Chief Justice, and, strangely enough, he is an ex-Confederate, 
who served on the Southern side during the Civil War. Ten years 
ago this would have aroused great antipathy in the North, but 
to-day there seems to be no feeling whatever engendered by it. Hap- 
pily so, for it is high time the various states should be united in 
everything that concerns them, legal, religious and moral. Chief 
Justice White has been one of the most valued members of the court 
of which he is now the presiding head. A newspaper corresponden 
thus succinctly states his record: “Coming from a family of judges, 
his father and his grandfather before him having been on the bench, 
Justice White has had a judicial inheritance as well as legal training. 
His knowledge of the civil law is generally regarded as the most 
profound of any man that ever sat on the bench of the Supreme 
court of the United States. Of late years he has developed a spe- 
cialty for questions of interstate commerce, and his contribution to 
the law of the land will last through the years.” 





Not only did Mr. Justice Voorhees at the Ocean Oyer and 
Terminer charge the grand jury upon ballot frauds, but Mr. Justice 
Garrison also at the Camden court, for it seems that in Camden 
county there are some charges of crime growing out of the recent 
election contest. He spoke with his usually frankness. ‘The killing of 
a President of the United States is more theatrical,’’ the Judge de- 
clared in part of his charge, ‘‘but is not so serious a crime against 
the government as the casting of a fraudulent ballot, since the in- 
dividual service to the government can be replaced. But the cor- 
ruption of the ballot strikes at the very foundation of the govern- 


ment.’ Very true words, timely and forcible, but unfortunately 
Camden grand juries, like those of Atlantic county, have not a 
state-wide reputation for dealing fearlessly with all serious com- 
plaints. ‘ 





We have always believed in Civil Service in New Jersey, and 
the annual report of the Commission just made to the Governor 
confirms our opinion that it has done a good work for the state. 
Since the adoption of the law there have been under its provisions a 
grand total of 4,405 appointments and 392 dismissals. During the 
year covered by the report seventy-eight competitive examinations 
were held. These were attended by 1,152 candidates, of whom 349 
passed and were enrolled upon elig ble lists and 583 failed. The 
remaining 220 candidates, being those who attended the last ten 
examinations, had not rated up to the time covered by the report. 
There were 228 appointments in the competitive class, 1,720 in the 
non-oompetitive and sixty-nine in the labor class, a total of 2,017. 
There were made for the good of the service, ‘‘for adequate causes 
not of a political or religious nature,’’ 229 dismissals during the 
year. This fact the commissioners think abundantly disproves the 
complaint, which is still occasionally heard, that the Civil Service 
law operates to retain incompetent or unfaithful employes in office, 
thus preventing improvement of the public service by their elimina- 
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tion. The report continues: ‘“‘In connection with the development 
of the state service and the excension of the application of the Civil 
Service law thereto, increased demands were made upon the com- 
mission in the quality and character of its examinations. In securing 
eligible lists of experts for the Public Utility Commission, of ex- 
aminers of building and loan associations, of probation officers and 
others, high qualifications were required and expert aid was secured 
in co-operation with the heads of the departments concerned, with 
gratifying results. In cases in which the personality of candidates 
was an important consideration the system of oral examinations, 
generally in the presence of a number of qualified observers, was 
largely adopted. How gratifying the results were may be estimated 
from the testimony which has freely been given by judges, proba- 
tion officers and others concerning the examinations for probation 
officers which they were invited to attend, not only as spectators 
but also as jurors, to pass upon the personal qualifications of candi- 
dates.” 


The subject of the use of hired experts by attorneys engaged 
on one side or the other in determining forgeries has been much 
commented upon by the press, and these comments have been more 
or less interesting to the public generally, according to the acumen 
of those who have criticised or defended the use of such experts. We 
print elsewhere a portionof a letter written by Mr. William J. Kins- 
ley of New York City, a we!l-known ‘‘Examiner of Questioned Docu- 
ments,’ in order to give his line of view. Mr. Kinsley wrote the 
article for the Newark Evening News, objecting to the decision of 
Mr. Justice Clark of the New York Supreme Court in the case of 
Townsend v. Perry, and we reproduce the main portion of his letter, 
because it throws light upon his side of the situation. 





THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW 
JERSEY. 


(CONTINUED FROM LAST NUMBER). 





We have not discussed the use of certain of the important 
courts, and of these we will now speak. And, first, as to the Court 
of Errors and Appeals. It must be remembered that this court in 
its present composition did not come into existence until 1844, and, 
prior to that, it was of a particular kind. 

We will first glance at the Proprietary Period of New Jersey. 
It was not until 1675, as it will be remembered, that there was any 
provision made by the Assembly for a judicial system. That system 
we have already discussed, and it is only necessary to call atten- 
tion to the part which provided for a Court of Appeals. This Court 
was the Governor and his Council, and from it a case could be carried 
only to the King in Council. This method was unchanged during 
the Proprietary government. 

It will be remembered that when New Jersey became a royal 
colony, Lord Cornbury was appointed Governor, and that his au- 
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thority for reorganizing the courts rested on certain sections of his 
commission and instructions. Let me call the attention of my 
readers to the latter document, 85th and 86th, sections, which refer 
to the formation of a tribunal of appeal. Summarizing these two 
sections, it is there directed that in case of error an appeal might be 
carried up to the Governor and his Council, provided that the sum 
appealed for should exceed 100 pounds sterling, and security be 
given for the due prosecution of the suit, and provided also that where 
a member of the Council should also be sitting as a judge of the 
lower court, where the case had been originally tried, he should not 
sit on appeal. From thence, provided the amount in dispute ex- 
ceeded two hundred pounds sterling, a further appeal could be taken 
to the Sovereign of England and his Council. 

This court remained the highest tribunal of the colony down to 
the time of our independence. During this long period only one 
important change was made by Governor Hunter, in 1711, by which 
the appointment of members of the Council as Supreme Court 
Justices was changed, and two outside judges appointed to sit in the 
Supreme Court. The reason for this change was the difficulty of 
having the two tribunals meet at the same time, and we find it 
unaltered until 1844, when there was a return to the former system. 


Secondly, the Court of Chancery. The development of this 
court was very slow, because it was looked upon by great dread 
and fear of the people, and in the rough and primitive times of the 
early settlement no real need for a separate tribunal of equity ex- 
isted. Of course England was familar with Chancery and its methods; 
but even in England there was a constant struggle between the 
common-law courts and Chancery, and it was only in 1618 (about 
fifty years before the beginning of the Proprietary government in 
New Jersey), that Judge*Ellesmere had gained his great victory over 
Coke, thus really establishing Chancery as a court. Therefore the 
hostility to equity jurisdiction had not had time to die out; and, 
added io this, was the distrust of the large discretionary power which 
it was supposed to confer upon one man, the fact that the people 
were excluded by it in the selection of judges, and that it altogether 
dispensed with the cherished institution of the trial by jury. 

In East New Jersey, by the law of 1682, which gave authority 
for the Court of Common Right, the latter was given jurisdiction 
both over law and equity. This curious mixture of the two systems 
was brought into the colony by the numerous Scotchmen who came 
over, since in Scotland there was no division between the common 
law and Chancery. This continued for about sixteen years. In 
1698, by an act passed by the Legislature on February 21st of that 
year (Chapter 4), power was given to the General Assembly to 
regulate all courts save the Court of Chancery, and by the same 
act equitable jurisdiction was taken from the Court of Common 
Right. From 1698 to 1705 the Chancery Court was held by the 
Governor and Council. 


When New Jersey became a royal colony, and Lord Cornbury 
was appointed its executive head, the famous ordinance of 1704, 
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issued by the latter, said nothing about a Court of Chancery. 
However, in 1705, this oversight was corrected by a second ordinance, 
which had only to do with this tribunal. It recited, “that it is abso- 
lutely necessary that a Court of Chancery be established in this 
Province, that the subject may find remedy in such matters and 
things as are properly cognizable in the said Court, in which com- 
mon law by reason of its strict rules cannot give relief;’’ and it pro- 
vided that the Governor, or Lieutenant-Governor for the time being, 
and any three of the Council, should constitute the said court, au- 
thorizing them to hear and determine all causes which were cogniz- 
able in the High Court of Chancery in England. It was further 
provided that there should be four stated terms in each year, and 
that the Governor, with any two members of his Council, might 
sit at Burlington to hear motions and to make orders every Thursday. 


The Court of Chancery continued to sit under this ordinance 
until Governor Hunter claimed to sit as Chancellor alone without 
the aid of his Council; and although this claim met a strong re- 
sistance, it finally rece ved the royal approbation in 1718. From 
this time until 1770, the Governor continued to act as Chancellor. 

From Hunter’s administration until around the middle of the 
Eighteenth century, little attention was paid to the court, and 
though some of the royal Governors would exercise powers as Chan- 
cellor, others did not, thus resulting in its gradual disuse. In 1768, 
Franklin, who was Governor, called the attention of the Legislature 
to this condition of affairs, and, stating the fact that controversies 
constantly arose wherein courts of law could not give relief, he 
requested them to make provisions for the necessary officers of the 
Court of Chancery. Unfortunately, a dispute arising between them 
as to the Governor’s salary, and no steps were taken to act upon 
this recommendation until 1770, in which year, acting by virtue of 
his powers as Governor, and by and with the advice and consent 
of his Council, Franklin adopted an ordinance by which, reciting 
that, there always having been a Court of Chancery in New Jersey, 
but it requiring regulation, it was ordained that the Governor should 
be constituted and appointed Chancellor of New Jersey, with the 
power to appoint and commission such officers as might be necessary 
and to make such rules, orders and regulations, as from time to time 
should be needful. This ordinance remained in force until the adop- 
tion of the Constitution of 1776. 

And, lastly, there remains a peculiar official called the Ordinary, 
who exercised in the colonial days a probate jurisdiction. In order 
to understand the origin of this office, it is necessary to go back into 
English history. In England, the probating of wills and the grant- 
ing of letters of administration had long been in the ecclesiastical 
courts. This existed throughout the early ages of English develop- 
ment, and when the Church of England became separate from Rome 
in the time of Henry VIII. Then, by statute of 23 Henry VIII, 
it was declared that matters of this character should be under the 
jurisdiction of the bishop of the diocese, and, in cases of goods lying 
within two dioceses, the archbishop. The bishop exercised his duties 
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thus placed upon him through his Chancellor, sometimes called 
Ordinary, the archbishop through an official called Judge of the 
Prerogative Court, which was named thus because it was instituted 
by the archbishop’s prerogative. 

It was the Bishop of London who acted as the Ordinary for the 
colonies in general, and his authority was nominally recognized after 
New Jersey became a royal colony. Before this, the Proprietors 
would admit the jurisdiction of the English Prerogative court, and in 
East New Jersey no provision seems to have been made for juris- 
diction over probate matters. But in 1681, March 1, a statute was 
passed by which a will signed by two witnesses had the same effect 
as any conveyance of land, provided it was registered in the secre- 
tary’s office for forty days after the testators’ death, and, by act of 
February 27, 1698, three witnesses were required. 

In West New Jersey commissioners of the Proprietors (elected 
by the people) were to see that all wills were proved, and that the 
wills were publicly registered, and that, in case of intestacy, security 
should be given to administer the estate of the intestate, two-thirds 
of which were to go to the children and one-third to the widow, and, 
where there were no children, one-half to the widow and one-half 
to the next of kin. 

When Cornbury became Governor of the province of New Jersey, 
he became also Ordinary, though, as we have said, the Bishop of 
London had nominal authority. Finding the unaccustomed duties 
too great, he and successive Governors began to appoint deputies or 
surrogates, who were responsible to them alone, and this condition 
existed down to 1776. 


THE JUDICIARY UNDER THE STATE OF NEW JERSEY. 


We now come to the period:-in our history when New Jersey 
took her place as an independent state. The first question which 
confronts us is, what effect did the constitution have upon the courts, 
if any? The answer is, practically, none. The courts were adopted 
as they stood, and only two of its clauses interest us. A Court of 
Appeals was provided for as a last resort, to consist of the Governor 
and Council, seven of whom were to form a quorum; and it was 
given power to pardon criminals after condemnation in all cases of 
treason, felony and misdemeanor. By another provision, the Justices 
of the Supreme court were to be selected by the Legislature for 
seven years, and to be commissioned by the Governor. 

When we study the development of the Courts of our State it 
is necessary to turn to the statutes passed by the Legislature in 
order to find any changes that might be made. For convenience, we 
will divide the period we have now reached into two parts: the first 
covering its history from 1776 to 1844, when our second Constitu- 
tion was formed; the second covering the period from 1844 to the 
present time. 

The Courts of New Jersey we may separate into four sections: 
1, Those having a civil common-law jurisdiction. 2, Those having 
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a criminal common-law jurisdiction. 3, Equity Courts. 4, Those 
dealing with probate matters. 

1. At the bottom of the civil courts of common-law, we find 
the Justices Court. As we have seen, in the Colonial times it was 
called the Court of Small Causes. When the Constitution of 1776 
was adopted it continued to sit without change until, in 1798, the 
Legislature passed an act organizing it. 

This statute enacted that the Justice’s Court, called the Small 
Cause court, should be composed of a Justice of the Peace, who 
should sit whenever a proper case came before him, without regard 
to whether it originated in his county or not. It had jurisdiccion 
over all suits in debt, or other civil matters, where the amount in- 
volved was not over sixty dollars, provided that such causes did not 
consist of replevin, slander, trespass for assault and battery, false 
imprisonment, or any action wherein title to any lands, tenements, 
or hereditaments was involved. If the case was for more than five 
and less than sixteen dollars, a jury of six men might be demanded; 
if an amount over sixteen dollars was to be tried, a jury of twelve 
men could be asked. An appeal might be taken to the Court of 
Common Pleas, if a verdict by a jury had not been given, or a judg- 
ment had not been by default, and the amount involved more than 
three dollars; and the appeal was to be heard in a summary manner 
by the Common Pleas, provided the Justice who had heard the case 
in the Justice’s court did not sit on appeal. A certiorari was also 
permitted to the Supreme court on condition that the appellant drew 
up full reasons in writing to be signed by an attorney, and that a 
bond be given that the action would be prosecuted. 

This statute continued to exist with a few amendments until 
1844, and still forms the basis of the organization of the court. In 
1816 another law was passed in relation to the Small Cause court, 
which made some changes in iis jurisdiction. The amount over 
which it had control was raised to one hundred dollars, and a jury 
of six men could now be demanded where the amount concerned was 
less than twenty-five dollars; otherwise twelve men. One other im- 
portant section in this act provided that deposition of any witness 
who was old or sick, or about to leave the state, might be taken 
before a Justice of the Peace and reduced to writing, to be used in a 
later trial. Although amendments were passed to this act, the 
effect upon its organization and jurisdiction was slight, at least until 
after 1844. 

Leaving this court we find that the next higher court was the 
Common Pleas. This tribunal, as we have seen, had existed from 
Colonial times, and when New Jersey became a state, no alteration 
was made. A change in its power to hear appeals from the Justice’s 
court we have just seen, and only one other important provision 
requires our attention. This was the power to have cases of debt 
brought before the Justice’s court removed to the Common Pleas, 
provided that the defendant did not have sufficient personal pro- 
perty to pay it, but possessed real estate. From this time the court 
remained unchanged until 1844. 














-=_— 


4s— CU ww we 


Moe ff 











THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW JERSEY 9 
As will be remembered, it was stated in regard to Cornbury’s 
ordinance of 1704 that it was then ordered that the Justices of the 
Supreme court should hold a Circuit, assisted by Justices of Peace 
of the county; that is, to each county was assigned a Supreme court 
Judge to go out into the county to try such Supreme court cases as 
might be ready for trial and to report the results at the next session 
of the Supreme court. This was the method during the Colonial 
period and was adopted with the rest of the judicial system in 1776. 
It was the nist prius trial at the old English common-law. 

Under the Constitution of 1776, the Circuit was continued 
without any specific enactment of the Legislature until 1798. In 
that year the Circuit act was passed, by which nisi prius trials were 
regulated by statute. As before, the Circuit was to be ridden, a 
it was called, by the Justices of the Supreme court, each Justice to 
be assigned a county by the Chief Justice. Cape May was to be 
omitted. The Circuit was to last as long as it was necessary, pro- 
vided no longer than two weeks were needed. The jurisdiction of 
the Justices on the Circuit was to include all cases where issue was 
joined in the Supreme court, or any issue which, having been joined 
in any other court, was to be tried in the Supreme court, provide 
such issue was triable in the county. All of the papers were to be 
sent to the Chief Justice of that county, and, after trial, he was 
required to send them to the Supreme court for record. There was 
no provision for any appeal, although it is to be presumed that there 
was some method by which the Supreme court could review it. 

In June, 1791 (chapter 361), an act was passed by which two 
Justices were to be specially designated to try all nisi prius cases, 
provided that the amount involved was more than 1,000 pounds; 
and, by a statute enacted in 1799, the Circuit Judges were allowed 
to fine absent jurors. 

It must be kept in mind that hitherto this court was not a 
distinct tribunal in itself. It was simply an authority for Supreme 
court Justices to hear issues, at nisi prius, upon a transcript sent 
from Trenton, and the Judge did not even have the power to amend 
the pleadings. It was not until 1838 that the present Circuit court 
was organized, and it is to this statute that it owed its origin. 

The composition, as before, was to consist of Supreme court 
Justices, but it was made a distinct court of record with all the 
powers of such a court. The jurisdiction wa: to include all civil 
causes of whatever nature could be tried by the Common Pleas and 
Supreme court; and when the action was personal in nature, its 
proceedings were to be as in the Common Pleas, while all real and 
mixed actions were to follow the regulations of the Supreme court. 
The right of appeal may be divided into two kinds; 1, the right to 
hear appeals; 2, the right of the litigant to appeal his own cause from 
the court. Under the first head, the Circuit court could receive all 
appeals from the Court for the trial of Small Causes, and the Com- 
mon Pleas; while in the second place an appeal was allowed to the 
Supreme court on a writ of error, or, where the amount involved 
exceeded two hundred dollars, it could be removed by habeas corpus, 
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provided recognizance of double the sum in controversy was given 
as security for carrying on the trial. In addition to this, the court 
itself could send up a case to be argued before the Supreme court 
in banc, if it was certain as to the merits. 

Thus was organized the first new tribunal to be found since 1704, 
and it was continued for many years with very few changes. The 
court received some statutory alterations, but these will be noticed 


later. 
OLIVER BUNCE FERRIS. 


(To be Continued) 


HANDWRITING IN COURT CASES. 











I object to this statement made by Justice Clark (in case of 
Townsend v. Perry, in New York Supreme Court): “Experts were 
hired to perform a certain duty and they did it. This statement 
by the court does not necessarily impugn the honesty of all expert 
witnesses. Many of them doubtless believe what they say. That 
is why they are employed by one side or the other; but the fact that 
they are so employed and paid reduces the force of their evidence 
as weighed against the common-sense judgment and knowledge of 
unbiased citizens.” 

Unfortunately it is true that there are handwriting experts who 
are incompetent or dishonest, or both, who may be secured on many 
cases on the wrong side; yet it is possible to so show up these venal 
and incompetent men by a thorough cross-examination as to demon- 
strate their bias or ignorance. The public and the newspapers seem 
to get the impression that because experts appear on both sides of a 
case it is a mere question of cancelation, but such is not the fact. 
Handwriting testimony is in reality a sworn argument, and Dr. 
Johnson has said: ‘‘You cannot help paying regard to arguments if 
they are good. Testimony is like an arrow shot from a long- 
bow, the force of it depends on the strength of the hand that draws 
it. Argument is like an arrow from a cross-bow, which has equal 
force, though shot by a child.” 

Judges, attorneys, newspapers and the public generally are 
probably not aware in how large a proportion of the cases litigants 
receive adverse decisions from reputable handwriting experts. Of 
course, litigants and their attorneys don’t go into court and inform 
the court and jury that they have submitted the matter to honest 
and competent experts and have received adverse decisions from 
these experts, and they don’t say that after failing to secure honest 
and competent men they have found some who are either dishonest 
or incompetent, or both, and are now producing the latter kind and 
are going to make the best showing they can. There are experts and 
experts. Not every judge is a Jeffreys, not every lawyer isa Hummel, 
and not every handwriting expert is of the kind described by Justice 
Clark—even if he is a ‘‘paid expert.”’ Just as if he could be a pro- 
fessional expert without being paid ! 

Honorable Edward Twisleton, in ‘‘The Handwriting of Junius,”’ 
in the preface, says: “It is the practise of inferior advocates in courts 
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of justice, when evidence on handwriting is given contrary to the 
interest of their clients, to indulge in rhetorical declamations against 
experts; and the same practise is sometimes adopted by others who 
have note the same excuse for desiring to avoid rational! discussions. 
When all th: reasons for an expert’s opinion have been pointed out 
in detail objectively, declamations of this kind must be classed with 
‘the abuse of the plaintiff's attorney’ as the last resource of incapacity, 
or of conscious weakness; though they may be palliated in a court of 
justice by the necessities of an advocate’s profession, which occasion- 
ally compel him to make a speech when he knows his cause is a bad 
one, and to argue, even when he knows his cause is a good one, on 
subjects requiring special knowledge, which, from the numerous 
demands on his faculties, he cannot be expected thoroughly to 
understand.” 

In the Tichborne trial in England on February 27, 1874, the 
Lord Chief Justice, in charging the jury, said: ‘Another test presents 
itself, which appears to me to be of more than usual cogency, and 
one by which you may be safely guided. Manifold as are the points 
of difference, in the infinite variety of nature, in which one man 
differs from another, there is nothing.in which men differ more than 
handwriting; and when a man comes forward and says: ‘You believe 
that such a person is dead and gone; he is not; | am the man’—if I 
knew the handwriting of the man supposed to be dead, the first 
thing I should do would be to say, ‘Sit down and write, that I may 
judge whether your handwriting is that of the man you assert your- 
self to be’—if I had writing of the man with whom identity was 
claimed, I should proceed at once to compare with it the hand- 
writing of the party claiming it. For this reason I shall ask you 
to look at and consider the handwriting of the defendant, and to 
compare it with that of the undoubted Roger Tichborne and with 
that of Arthur Orton.” 

People without much experience in examination and compari- 
son of handwriting and the identification of the individual by means 
of handwriting are very apt to agree with the opinion of justice 
Clark as indorsed by you and to accept ‘‘the common-sense judgment 
and knowledge of unbiased citizens.” 

Hoyt Hayes, of South Carolina, does not probably have so high 
an opinion of “‘the common-sense judment and knowledge of unbiased 
citizens’”’ as Justice Clark and yourself, nor probably has he any stric- 
tures to pass upon handwriting experts. Some four or five years ago 
in South Carolina, Mrs. Hoyt Hayes was found by her husband dead 
from gunshot wounds. The tragedy occurred in the middle of the 
night and the husband's story was, that during a few minutes’ absence 
from his wife’s presence the shooting had taken place. A note was 
found, apparently in the woman’s handwriting, in which she stated 
that she was about to commit suicide and that her husband should 
not be blamed as he had always been kind to her. 

The horror of the situation in the lonely farmhouse, with no 
one else around, and in the middle of the night, so upset the husband 
that he told several stories more or less contradictory when he com- 
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municated with the proper authorities. The prosecutor believed that 
the husband had forged the suicide note, in order to divert suspicion 
from himself. The husband was arrested and tried and convicted of 
murder in the first degree, and sentenced to be hanged. The prose- 
cutor evidently took Justice Clark’s and your own view of “the 
common-sense judgment and knowledge of unbiased citizens’’ and 
didn’t submit the handwriting to a handwriting expert, nor did he 
call any expert at the trial. The defendant did call a local banker 
as expert, but he was unable to make a satisfactory demonstration. 
As the jury was composed of ‘unbiased citizens,’ and used their 
‘‘common-sense judgment and knowledge,” they met the require- 
ments as outlined by you, yet, nevertheless, they made a horrible 
mistake and doomed to die a man who was innocent. 

The Governor of South Carolina had the handwriting submitted 
to a professional expert, who reported that the note was in the hand- 
writing of Mrs. Hayes. The prosecuting officer was not convinced, 
and he, in turn, submitted the handwriting to still another expert, 
who demonstrated so conclusively that Mrs. Hayes wrote the note 
that the last shadow of doubt was removed. Had this expert been 
engaged at the outset of the case it is probable Mr. Hayes would 
never have been arrested even: Not only did he suffer the loss of 
his wife, under most distressing circumstances, but he was arrested 
and sentenced to death, and kept under the shadow of the gallows 
for a year or two. 

Those who have been in court and remember some of the trials 
in which handwriting has played an important part, know that it is 
not only the opinion of the expert that is given, but also the reasons 
for this opinion; and if the expert fails to make his reasons reasonable 
and to interpret the significance of the characteristics in a manner 
that appeals to the intelligence and conscience of the jury; in other 
words, make the jury see through his eyes, then he has failed. The 
handwriting expert is not called as a witness in court to settle any 
question upon his mere opinion. He is called to point out resem- 
blances or differences and to interpret the significance of these and 
to illustrate and throw light on the subject upon which the average 
man desires light—especially when he has to sit in judgment upon 
the property, honor, liberty or life of some fellow human being. 

After listening to or reading some of the so-called expert testi- 
mony in hand writing and other lines, I don’t wonder at the strictures 
passed upon it by judges, lawyers and editors, but at the same time 
it seems to me that intelligent people should discriminate and not 
generalize because they have been brought in contact with incom- 
petency or dishonesty in one specific case.—Waiulliam J. Kinsley 1n 
Newark Evening News. 





Where one affixes to a note a signature which he intends shall be 
regarded as that of another person, it is held in State v. Chance 
(Kan.) 27 L. R. A. (N.S.) 1003, that the act is not prevented from 
being forgery by the circumstances that the name is not correctly, 
written. 
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IN RE WILL OF STEWART. 


(Passaic County Orphans’ Court, Sept. 22, 1910.) 
Probate of Will and Codicil— Undue Influence. 

Mr. William B. Gourley for proponent. 

Mr. Frank H. Sommers and Mr. Wood McKee for caveators. 

SCOTT, J.: In this contest there is presented for considera- 
tion the will of Cornelia G. Stewart, made and executed May 15, 
1902, and a codicil made on the sixth day of June, 1909, over seven 
years after the will was executed. Mrs Stewart was a widow and 
was about seventy years of age when she died. She was about 
sixty-two when she made her will and about seventy when she made 
the codocil. She had no direct heirs, and her relatives were nieces 
and nephews, etc. 

Before this will was made, she had made a will in which she gave 
the bulk of her esiate to her favorite step-son, Charles Stewart, and 
a legacy to each of two partners in a law firm, Messrs. Meyers and 
Miller. When her step-son died, she made a new will substituting 
as her principal beneficiary Mr. Meyers, who was a very close friend 
of her favorite step-son, at the time he died, and the evidence has a 
tendency to show that Meyers took the place of Charles Stewart in 
the affections of Mrs. Stewart. ‘The codicil made in 1909 confirmed 
the will and substituted as legatee for Charles Stewart Burnett, to 
the extent of $3,000, Miss Mary Johnson, who had been the nurse of 
Mrs. Stewart during the last years of her life, and had evidently found 
a place in the affections of Mrs. Stewart. The will and codicil there- 
fore leaves property to the extent of about $30,000, principally to 
Meyers, with a legacy to Miller of $500, with other bequests to 
Meyers’ wife and daughter. Outside of the nurse, Meyers’ family 
and Miller, his partner, get all; her collateral relatives being entirely 
disregarded. There is no dispute that Mrs. Stewart was competent 
at the time she made her will, to do so, and that she was also com- 
petent to make and execute the codicil when she did in 1909, some 
few months before her death. The will and the codicil were drawn 
by Mrs. Stewart herself. Mrs. Stewart had been interested in a will 
contest, wherein her husband’s will was attacked for imperfect ex- 
ecution, so that as to her own will and codicil she was very particular 
about this part of the instrument. 

It is conceded that the will and the codicil were made and exe- 
cuted in accordance with the requirements of the law. I think it is 
quite clear, too, that when Mrs. Stewart made her will in Meyers’ 
office that there was no coersive influence on his part at that time, 
and no coersive influence when the codicil was made in Atlantic City. 

The ground upon which the will is attacked is that she was 
subject to the undue influence of Meyers, the principal beneficiary. 
The claim is that Meyers, by a series of attentions and by undue 
flattery, to which Mrs. Stewart was very susceptible, succeeded in 
placing her under a spell, and that so far as he is concerned his whole 
course of conduct was a crafty arrangement to procure the testa- 
mentary disposition made by Mrs. Stewart. Our courts have uni- 
formly held that the influence of affection and kind offices, uncon- 
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nected with fraud or contrivance, though it induces gratitude and 
testamentary recompense, is not undue. 

It is claimed further that Meyers acted as the attorney of Mrs. 
Stewart, and that the relations were such that he had an opportunity 
to impose upon her and to keep her from making a disposition of her 
property for the benefit of her relatives to whom ic would naturally 
go. Itisclaimed that the position he occupied enabled him to exercise 
a dominant influence over her mind and that the burden is upon him 
as the beneficiary to show that its execution is free from improper 
influence exhibited by him. The claim is that Mr. Meyers had Mrs. 
Stewart under his control, with power to make his will the will of 
Mrs. Stewart and that this is evidenced by the fact that he was her 
lawyer and that she made an unjust and unnatural disposition of her 
property, and that this puts the burden upon him to show to the 
contrary. 

The caveators further claim that in his scheme Meyers enlisted 
the assistance of his wife and daughter, who paid considerable atten- 
tion to Mrs. Stewart. Meyers was associated with her as co-executor 
of her husband’s estate. He is also made sole executor under this 
will. 

It is claimed on the other side that Mrs. Stewart had lost interest 
in her relatives, by reason of the fact that they neglected her and 
failed to call upon her and failed to interest themselves in her, and 
there is evidence again to the effect that Mrs. Stewart had complained 
of their neglect, and that further from certain things said, she was 
under the impression that they were anxious for her to die and leave 
them her estate; that Meyers was the closest friend of her favorite 
stepson, Charles Stewart; that he was a beneficiary under the will 
of Charles Stewart to the extent of $500, and that whatever he did 
for Mrs. Stewart in a business way, was as co-executor for her hus- 
band’s estate, looking after some investments and the sale of her 
property, but that he was not her legal adviser. 

It is further claimed by the proponents that Mrs. Stewart was 
not weak of mind, as concended by the other side; was not peculiar 
and mentally defective; that she did not repeat constantly, and that 
she did not wear ridiculous clothing, and did not say ridiculous things, 
as is claimed on the other side, but that she was an enlightened, well- 
traveled, modest and conservative lady of more than the average 
intelligence, and that there was every reason for her to have Meyers 
substituted for her stepson, Charles Stewart. The proponents claim 
particularly that Meyers had no interest whatsoever in the codicil to 
the will, which substituted Miss Johnson as a legatee; that this was a 
natural substitution in view of the fact that Miss Johnson was her 
_— and constant attendant and friend during the last years of her 
ife. 

The reading of the evidence impresses the court with the fact 
that when Mrs. Stewart made her will, the details of the execution 
were very carefully lccked after by Mrs. Stewart herself, she evidently 
being cetermined that her will wculd not have an improper execu- 
tion. This is not only true of the will but also of the codicil. 
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Mrs. Stewart died on the fourteenth day of December, 1909, and 
seems to have been in possession of her faculties at that time, having 
lunched at the table in one of the hotels in Atlantic City, where she 
was staying a few hours before her death. I am willing to accept the 
fact that Meyers was all the attorney that Mrs. Stewart had about 
the time th: will was executed and also when the codicil was executed: 
that their relations were very close, and that he had over her a con- 
siderabl2 influence which appears to have arisen from his actentions 
to her, and from his friendship for Charles Stewart. 

As the case stands there is no direct evidence of either undue 
influence or fraud. The testamentary evidence produced on the part 
of the caveators has a tendency to show, perhaps, mental unbalance 
or defect. It has a tendency to show that she was highly susceptible 
to flattery and attention, and that Meyers took advantage of this 
to influence her to make him her heir, but there is no direct evidence 
of this. 

The circumstances shown by the caveators create suspicion and 
conjecture, but do not satisfy the judgment that the will is the pro- 
duct of Meyers’ fraud. The caveators impute to Miller and Meyers, 
particularly to Meyers, craft, cunning, conspiracy and perjury, and 
while there is evidence set forth by the caveators from which might 
be conjectured these things, there is not enough shown to satisfy the 
judgment of the court. Were there no evidence on the part of the 
proponents, the court would be in doubt as to whether this will was 
the will of Mrs. Stewart or Meyers. 

In order to set aside this will, we must not only find extreme 
mental weakness and susceptibility on the part of Mrs. Stewart, but 
the fraudulent design on Meyers’ part to hypnotize Mrs. Stewart by 
reason of his constant attentions and apparent kindnesses. The most 
claimed by the caveators is that she was erratic and would repeat 
herself; that she talked out Youd; that she aped young girls in her 
dress; wore gay clothes with fast colors, and that this was very notice- 
able after the death of her husband and favorite stepson, Charles 
Stewart. 

I will proceed to review the evidence: 

One of the witnesses thought she was unbalanced; this was some 
time in 1905. Mr. Church, the cashier of the Chelsea National Bank 
at Atlantic City, says that in October, 1909, just about a month or 
two before her death, she was out of her mind, not insane, but like a - 
child with tears running down her cheeks; that she could not articu- 
late. Miss Johnson denies this strenuously. Proponents say that 
Church is a brother-in-law of Mr. Burnett, who is interested in his 
relative in this contest. Mr. Church admits that she came to the 
bank and got checks cashed, but even if this testimony is true it was 
as to facts occurring seven years after the will was made. 

Mr. Clickner, the proprietor of the Hygeia Hotel, says that while 
Mrs. Stewart was there she was hard to please and eccentric, and 
dressed like a girl of eighteen. 

Mrs. Evans testified that she knew Mrs. Stewart for thirteen 
years, as she was a neighbor; she acted strange at the time of her son, 
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Charlie’s death, and did not seem to know what had happened. She 
would repeat herself in conversation and was very tiresome, not 
mentally unbalanced, but not strong minded; easily led; that she 
seemed to have some feeling against her own relations. 

Ethel Angel says that she was very susceptible to flattery, and 
particularly to attentions from men. 

Mr. Turner testified that she was a valetudinarian and a broken 
woman after her husband’s death and after the death of Charles 
Stewart, her favorite stepson; he said she lacked comprehension, and 
that he saw little of her after 1899. 

A Mr. Ronaldson says that in 1901 Mrs. Stewart was unable to 
care for herself, or property, in his judgment; that she told him she 
did not know what sh: was going co do with her property; she said 
she was going to leave something to her favorite nephew, Charles A. 
Burnett. This was in 1904 or 1905. This witness said that Mrs. 
Stewart told him that Meyer once said to her that she was a woman 
he could always live with, and that she also said that Meyers sat at 
her bedside and cried because he declared he thought she was going 
to die. Meyers upon the stand indignantly denied this assertion. 

Teaman H. Horn, a nephew, says he saw her last in 1901; he 
thought she was very odd both in conduct and talk; giddy and sus- 
ceptible to flattery and attention; she lacked common sense; was 
defective. 

The caveators produced George Burnett, father of William and 
grandfather of Charles Stewart Burnett, who married a sister of Mrs. 
Stewart. He says that he was in the house with Mrs. Stewart for 
six years after 1892, and as he put is: “She was half cracked and had 
fits.” 

Mr. William A. Burnett, son of George Burnett, and father of 
Charles Stewart Burnett says that he was sent for to Atlantic City the 
day before Mrs. Stewart died, and that she wanted him and was glad 
to see him; that at that time Mrs. Stewart could not talk coherently, 
He declares that he was always on friendly terms with Mrs. Stewart 
and received many letters and postal cards from her, and that she 
was very peculiar and would repeat and act foolishly so as to em- 
barrass Mr. Burnett. 

Elizabeth Horn, a niece, says that in t901 she visited Mrs. 
Stewart and was received very cordially. She said that Mrs. Stewart 
was eccentric and wrote to her a very foolish letter. 

The caveators say that her relations with the various members 
of her family were always friendly; when she went on her travels 
she sent letters and picture postals to them. 

The proponents produce evidence which seems to completely 
answer the evidence produced on the part of the caveators. 

Mr. Watson knew her since 1891. He was a cashier of the 
Hobart Trust Company, and says that she was a good business 
woman; not odd. He saw her in the spring of 1909 at Atlantic City 
and says that she was then gll right and that she knew how to handle 
her own securities. 
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Mr. William E. Church, retired, knew her since 1875; said she 
always dressed in good taste; very modest. 

Mr. George Lucas, letter carrier, knew her from 1897; said she 
was a very smart little woman. 

Charles A. Bergen, ex-sheriff of Passaic County, knew her in 
1897; went to Maine with her and others on a pleasure trip; with 
her for two weeks. The Meyers family were along. He says there 
was nothing eccentric about her manners or her speech or her dress. 
Mr. Bergen’s wife, Josephine Bergen, testified to the same effect, 
and declares her to have been a very bright woman. Charles Bergen 
says that Mrs. Stewart declared to him that she cared as much for 
Meyers as if he were a son. 

Other evidence was produced by the proponents along these 
lines, and after consideration of the case for sometime, the court is 
of the opinion that the evidence shows that the will was the result 
of a belief on the part of Mrs. Stewart ihat Meyers, the closest friend 
of her favorite stepson, Charles Stewart, was the best person that 
she knew to take his place. This was not only because of his friend- 
ship with Charles Stewart, but further accentuated by kindness and 
affection on his part and the part of his wife to Mrs. Stewart during 
all her remaining days. Influence of this kind is not undue where 
it is without design on the part of Meyers and while many circum- 
stances have been related which arouse suspicion and conjecture as 
to such a design, the proof is not sufficient to satisfy the court’s 
judgment. The will and codicil are therefore sustained and admitted 
to probate. 





IN RE CAROLINE B. MARTIN. 





(Essex County Common Pleas, Dec. 9, 1910.) 


Sanity of Person Indicted for Murder—Delusional Insanity. 


(CONCLUSIONS) 

TEN EYCK, J.: The present proceeding is an inquiry under 
the provisions of the statute of 1906, instituted upon the petition of 
relatives of Caroline B. Martin, who is confined, under commitment, 
awaiting trial on an indictment against her and others, for the purpose 
of ascertaining whether she is insane, and should therefore be dis- 
charged from imprisonment and commnitted to an asylum until 
discharged or remanded upon a certificate of a medical director that 
she has been restored to reason, as provided by the statute. 

A statut2 of the state of New York, similar in effect, was con- 
strued in the case of Freeman v. The People (4 Denio, 9) and it 
was held that the statute did not introduce any new rule, being in 
strict conformity with the common law rul2 on the subject; while in 
terms, and taken literally, it was broad enough to cover every possible 
case of insanity, so that no person while laboring under insanity in 
any form, however partial and limited, could be placed on trial; this 
was not the legislative intent. That the clause should receive a 
reasonable interpretation, avoiding on the one hand what would tend 
to give impunity to crime, and on the other seeking to attain the 
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humane object of the Legislature. That it should be considered in 
the light of the reason for the rule, and of the common law rule, viz., 
the incapacity of one who is insane to make a rational defense, the 
statute being merely an affirmance of this common law rule. The 
court says: “If, therefore, a person arraigned for a crime is capable 
of understanding the nature and object of the proceedings going on 
against him; if he rightly comprehends his own condition in refer- 
ence to such proceedings, and can conduct his defense in a rational 
manner, he is, for the purpose of being tried, to be deemed sane, 
although on some other subjects his mind may be deranged or insane. 
This, as it seems to me, is the true meaning of the statute; and such 
is the construction put by the English courts on a similar clause in 
an act of Parliament. [The court here refers to a number of English 
cases under the English statute.] * * * With these lights before 
us the construction of the statute, which forbids the trial of any 
insane person, cannot be attended with difficulty. A state of general 
insanity, the mental powers being wholly perverted or obliterated, 
would, necessarily, preclude the trial; for a being in that deplorable 
condition can make no defense whatever. Not so, however, where 
the disease is partial, and confined to some subject other than the 
imputed crime and the contemplated trial. A person in this con- 
dition may be fully competent to understand his situation in respect 
to the alleged offense, and to conduct his defense with discretion and 
reason. Of this the jury must fudge; and they should be instructed 
that if such is found to be his condition, it will be their duty to 
pronounce him sane, * * * for a person who justly apprehénds the 
nature of a charg made against him, can hardly be supposed incap- 
able of defending himself in regard to it in a rational way. At the 
same time it would be well to impress distinctly on the minds of 
jurors that they are to guage the mental capacity of the prisoner, 
in order to determine whether he is so far sane as to be competent 
in mind to make his defense, if he has one; for, unless his faculties 
are equal to that task, he is not in a fit condition to be put on his 
trial. For the purpose of such a question, the law regards a person 
thus disabled by diseas , as non compos mentis, and he should be 
pronounced, unhesitatingly, to be insane within the true intent and 
meaning of this statute.”’ 


In the same case it was held that this preliminary question has 
no bearing upon the question of insanity interposed as a defense 
upon a trial of the indictment, the single question there being of 
capacity to distinguish between right and wrong at the time when the 
act was done. 


In the case of In re Lang (71 Atl. Rep. 47, affirmed on appeal 
72 Atl. Rep. 1118) the New Jersey Surpeme court quoted with 
approval the remarks of the trial judge to the effect that if after 
conviction a defendent be only parcially insane he cannot claim 
immunity from punishment, and refused to stay execution, citing 
the Freeman case, and held that by the Act of 1906, it was not 
intended to make any change in the previously existing tests of 
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insanity, and that the meaning of the words “insane”’ and “‘insanity”’ 
as used in this act, varied with the particular case; that its meaning 
in that case (conviction of capital crime) was unchanged from its 
common law meaning. In that case the application of the statute 
to the case of a person awaiting trial was not involved. 


In re Herron (72 Atl. Rep. 133) the court went a step further 
than in the Lang case, and held that the statute did not apply to the 
case of a defendant under a capital sentence, and the court upheld 
the refusal of the judge to even institute an inquiry as to the de- 
fendant’s sanity. In its opinion the court says that in ordinary 
cases removal to an asylum is but a humane substitute for imprison- 
ment, and the defendant is still a prisoner; and that in such cases, 
after conviction, to transfer the prisoner from the jurisdiction of th 
trial court to any single judge the petitioner may select, and if found 
insane then to remove him to an asylum, beyond the power of any 
court or judge, and end the power to punish at all (so far as imprison- 
ment in a penal institution is concerned) unless the medical director 
certifies that he is restored, not to a degree of sanity where he is 
able to appreciate his position, but restored to reason—the only 
question being whether a convict shall be imprisoned in a penitentiary 
or an asylum—the existence of the power that is put in the hands ofa 
single medical expert, and failure of the Legislature to indicate any 
type of insanity, the restoration to which shall return him to prison, 
matters little or not at all; but where a sentence was not mere im- 
prisonment, but death, it should not be considered that the Legis- 
lature intended, under language so general, that the person should be 
immune from punishment, and that notwithstanding the construction 
and limitation of the word “‘insane’’ in the Lang case, yet the Legis- 
lature did not mean to ledve the question to be decided by a single 
expert, with no legal standard fixed by the statute to guide the 
inquiry, rather than left under the control of some court or judicial 
magistrate, through whom the ascertainment of the test could be 
controlled according to a legal as well as medical standard. 


Applying the above reasoning to the present case, it is apparent 
that if the word “‘insane”’ as applied to cases like the present be held 
to include all cases of insanity of any kind or degree, the defendant 
might, while entirely able to conduct her defense in a rational manner, 
and being presumed to have been entirely sane at the time of the 
acts charged in the indictment (this inquiry not being directed to 
that period nor to the standard of insanity which would be involved 
on the trial) still be found to be in some slight degree insane as to 
some matter entirely foreign to the matters charged in the indictment 
or anything connected therewith; and the judge, under such a con- 
struction of the statute, being under obligation to commit her to an 
asylum, she could never thereafter be brought to trial until the 
medical director might certify that her reason was restored. The 
powers of the court or of any judicial officer being gone, and the 
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same unreasonable situation as is pointed out by Judge Reed in the 
Herron case thus existing in this case, where the trial might result 
in a sentence of capital punishment, the principle involved would be 
in effect the same as in the Herron case, so far as public policy, 
legislative intent and reasonable statutory construction are concerned. 

Considering the reasoning and authority of the cases above 
cited, and the general rule of statutory construction that regard 
must be had to the previously existing law on the subject, my opinion 
is that it is not sufficient merely to show insanity of some kind or 
degree, but that it must appear that the defendant is at the present 
time incapable, by reason of insanity, of making a reasonable defense. 

This may involve the question as to whether she is in fact insane 
at all. But even if it should appear that she is insane, that would 
not be conclusive as to the final point of the inquiry. If she is not 
insane at all that disposes of the question raised on this inquiry. If 
it appears that, although possibly insane to some extent, she is still 
capable of making a rational defense, it is not necessary to go further 
and decide the question as to whether there is any possible form of 
degree of insanity. 

I have not overlooked the testimony of the members of the 
family and others who have at times entertained the view that Mrs. 
Martin was insane ‘and should be committed to an institution for 
care and treatment, but I have not been able to give this testimony 
controlling weight, because nothing was done by the members of 
the family, at the times spoken of, to verify their views; neither was 
there any serious effort on their part to actually place her in an 
institution. The beliefs entertained by these persons should have 
induced them to subject her to the examination of medical men, 
either for confirmation or disproval of their beliefs. This was not 
done, and because it was not done their mere opinion carries but 
little weight. ; 

The presumption is that Mrs. Martin is sane. The mere fact 
of peculiar conduct on her part may not necessarily be due to insanity. 
Insanity in very many casesisa mental disease, the existence of which 
is difficult to determine. It would be dangerous in such a case to 
rely upon the opinion of any lay witnesses, particularly of those 
who, though entirely honest in their opinions and having no intention 
or desire to mislead, may be considered to have a natural bias or 
prejudice in favor of the proposition of insanity in the particular 
case. It is common knowledge that many persons have been com- 
mitted to the asylum by well-meaning but mistaken friends. I 
remember several very recent cases of this kind in this county, 
which came before the courts and where it was found that the parties 
were sane and had been improperly committed on the petition of 
friends, certified to by two physicians, as required by the statute. 
Nor is it at all uncommon in such cases that honest and competent 
experts are wrong on one side or the other. The subject is one that 
is full of difficulty. 

The legal rule is that opinions of lay witnesses, to be admissible 
in evidence, must be founded upon facts observed by the witnesses 
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and first stated by them. This presents to the court or jury the 
basis for the witnesses’ belief; the court may then judge whether 
upon such facts so observed and testified to the witnesses’ belief 
or opinion is or is not justified: if not, their opinions are of no value. 


Experts may give their opinion not only based upon facts 
observed by them, but also upon facts shown by other evidence, and 
contained in hypothetical questions. While the opinion of com- 
petent and honest experts, based upon sufficient knowledge of the 
facts, ought to be more reliable than that of lay witnesses, because 
of their more extensive experience and study of the subject, experi- 
ence shows that their opinions are often unreliable. Without intend- 
ing to mislead, they are subject to the same liability of being influenced 
by bias, prejudice or int-rest, as are lay witnesses. 

So far as the evidence consists not of mere opinion, but of indica- 
tions or symptoms manifested in any class of mental disorder, the 
importance and meaning to be attached to them, and the proper 
diagnosis to be made therefrom, the testimony of honest and com- 
petent experts is, or should be, of the highest value, and much more 
than that of any witness. Their knowledge as to these matters is 
not mere opinion, but is a scientific knowledge based both upon the 
writings representing the experience accumulated through centuries 
by scientific men who have spent their lives in the study, and who 
have observed and studied multitudes of actual cases, and also upon 
their own extensive experience. This should surely be more reliable, 
especially in a difficult case, than the impressions made upon a 
layman, who, however capable and observing, has seen probably 
but the one case, and has given that but slight attention, and has 
drawn hastily formed conclusions upon partial facts, and without 
the technical knowledge'necessary to properly judge their meaning 
with relation to brain disease. The subject of insanity is one which, 
while not capable of perfect comprehension by any one, and not an 
exact science, has at least enough well-established data to make it 
of the utmost importance that any one undertaking to judge of its 
existence in any given case, especially one of great difficulty, in order 
to arrive at any intelligent conclusion, or one worth serious considera- 
tion in a judicial inquiry, where the results are of great moment 
to all concerned, should at least have in mind the scientific data 
absolutely essential to the formation of a judgment or conclusion. 
For this reason, in this case, I look more to the facts stated by the 
lay witnesses, and consider their opinions as of but little value, 
except as they may be supported by other evidence in the case. 

As for the experts, the reasons stated by them for their conclu- 
sions appear to me to furnish a more certain guide than their mere 
opinions, and in so far as their reasons seem to be well founded they 
should be given very great weight. 

It is not enough, in order to overcome the presumption of sanity, 
that the evidence should raise a doubt; that would not justify two 
physicians, examining the ordinary case for commitment in the first 
instance, in certifying that the subject was insane. It must in 
either case be shown by a preponderance of proof. 
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The two experts for the petitioners who pronounce Mrs. Martin 
insane, base their opinion upo.i their conclusion that her acts and 
conduct, as shown by all the evidence, indicate that she suffered 
from a progressive disease of the brain of a paranoiac typ, and that 
she has the essential symptoms of presenile delusional insanity, a 
recent classification of a rare form of insanity used in modern hos- 
pitals, first made by a German author, Kraepelin and described in 
the book by Diefendorf, whose bcok is an American translation and 
adaptation of Kraepelin. This form is a small group of cases (only 
twelve being known in ten years) appearing at the involutional 
period, and having these general distinguishing features: (1) Im- 
pairment of judgment; (2) emotional irritability; (3) unsystemized 
and changing, or unstable delusions of suspicicn, beginning with 
hypochondriaca! delusions of various hysterical kinds, later becoming 
senseless; also having fantastic or senseless delusions of suspicion. 

The petitioners’ experts agree that all three of these conditions 
must exist in order to consticuce this particular form of insanity, 
and it is upon the presence of all chree that they base their conclusion. 
Also that they would not say she was insane at all unless insane 
delusions of some kind existed. 

They base their opinion that she has insane delusions upon the 
statements made by her in the various incerviews which they had 
with her at the jail, their judgment being confirmed as to the exist- 
ence of impaired judgment, and other symptoms showing presenile 
delusional insanity, by evidence of her prior conduct, especially 
since 1902, the date of her retirement as principal of a public school 
in New York, much of which is contained in the hypothetical questions 
submitted, and on her conduct during the course of these proceedings. 


On their view of the case, admitting that emotional irritation 
and impaired judgment both exist, it cannot be said that she has 
any form of insanity, unless the presence of insane delusions of some 
sort is established. 

That she has emotional irritation and probably impaired judg- 
ment (certainly bad judgment in some matters) seems to be shown 
with reasonable certainty. These symptoms are considered by some 
of the state’s experts to be caused by cerebral neurasthenia, due 
possibly to an internal disorder and not to insanity, for two reasons: 
first, becaus2 they existed at least as far back as 1902, and in some 
respects as far back as 1885, and if they were due to insanity the 
symptoms would now be so pronounced that no alienist could fail 
to diagnose the case as one of insanity, whereas she is in fact in their 
judgment now much better than she was in the years between 1902 
and 1909: second, because they do not find that she has any insane 
delusions as a result of their interviews with her, or from any other 
evidence in th2 case, or that her peculiar conduct has any conneccion 
with insane delusions of any kind; and especially that she has no 
fantastic or senseless delusions, such as are mentioned by Kraepelin 
and Diefendorf as characteristic of presenile delusional insanity; 
their judgment is that the statements she made, from which her 
beliefs might be gathered, are justified as being founded upon some 
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facts which are at least sufficient to take them out of the catagory 
of insane delusions, not being such as would arise spontaneously in 
her mind and be persisted in without any reasonable foundation of 
fact, and which no sane person, no matter how ignorant, misguided or 
credulous, could reasonably believe or persist in upon the existing 
premises. 

If the view of these last mentioned experts is wholly correct, 
the case is not one of insanity of any kind. If it is correct only as 
to the absence of fantastic delusions, it cannot be diagnosed as 
presenile delusional insanity. 

That she does suffer from physical trouble sufficient to cause 
neurasthenia seems to be plain. That this might be the cause of 
some emotional irritation and some degree of impaired judgmentina 
sane person of her age seems also plain. 

The turning point of the case as to insanity in general is the 
presence or absence of insane delusions. As to presenile delusional 
insanity, the presence or absence of fantastic delusions, and of a 
sufficient number of other peculiar symptoms of that disease to 
indicate its presence. The mere presence of some of these symptoms 
would not be enough, as many sane persons have many of these, nor 
would it necessarily follow that the absence of some of them would 
indicate that it was noc this form of insanity. 

lt is fair to assume that Kraepelin has stated all the important 
features of every one of the few cases making up this class observed 
by him. Probably not all the symptoms in any one case. Evidently 
no case he saw had collectionism as a feature, or he would have 
mentioned it. Where it does exist it is an indication of serious 
mental disease. If Mrs. Martin’s habit of collecting newspapers, 
clothing, etc., constituted this grave symptom, it cannot be said 
that it supports the theory of presenile delusional insanity, so far 
as any author has yet written on the subject. In the absence of 
other evidence of serious mental disease (which would in such case 
be easily perceived) it is reasonable to ascribe this habit, standing 
alone, so far as the collection of newspapers is concerned, to her 
stated intention to use them as data for the writing of a book. Un- 
doubtedly she is capable of writing a book, and expected to so do 
after retirement. As to the clothing and other things, without a 
fuller knowledge of the facts, and in the absence of any other evidence 
of well-marked mental disease, the inference that it indicates insane 
collectionism is not, in my judgment, justified. 

Her beliefs, as shown by the interviews at the jail, are fixed 
and not changeable, and in this respect do not correspond with the 
symptoms of presenile delusional insanity; also, in my judgment, 
they have sufficient foundation in fact to justify her beliefs, as to 
the main features; the details, so far as they are not so justified, 
may be well ascribed to her habit of embellishment and her naturally 
imaginative mind. As to these matters, while her statements and 
beliefs were not, in many instances, founded upon facts or premises 
which ought to be regarded by any ordinarily well-informed person 
as sufficient, still, taking into consideration her natural temperament, 
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her age, her serious impairment of physical condition, her unfamiliar- 
ity with legal and business matters of this kind, her environment and 
situation, being without personal counsel, her arrest on the charge 
of the murder of her own daughter, her extradition to a state where 
she felt she had no friends, the newspaper notoriety and reflection 
upon her family name, the activity of the prosecutor and detectives 
to obtain evidence against her, the hostility of the insurance com- 
panies, her fear, the action of Judge Phlegar and her relatives and 
former attorney in the matter of the assignment of the insurance 
policies against her emphatic protest, the written statement made by 
Miss Wardlaw and refusal of her attorney to surrender it, the alle- 
gations of fraud in the extradition proceedings contained in the 
habeas corpus petition; all these things might well account for her 
statements and belief, in so far as they are her real beliefs and not 
merely things she says were told her and she does not pretend to 
know about. There is in this enough of a basis of fact to justify 
one in her position to hold these beliefs, and to at least take them 
out of the category of insane delusions arising either spontaneously 
in her mind or without any possible reasonable basis of fact to rest 
upon, consistent with the exercise of any degree of rational reasoning 
power. 

As to her conduct between 1902 and 1909, some acts of peculiar 
conduct are shown, which, taken alone, are explainable only on the 
theory either that there was some d2gre: of impaired judgment, or 
that at these particular periods she was suffering from temporary 
attacks of mental disorder of some kind. During the same period, 
however, she travelled extensively, did some teaching, was consulted 
by Miss Wardlaw about the management of the schools at Mur- 
freesboro and Christiansburg, made a contract with Miss Van 
Wagenen in relation to her daughter’s education, remitted money 
to her at Colorado, borrowed large sums of money from Mr. Elliott, 
a New York attorney, and assigned to him her school pension as 
collateral security, which he still holds. Without a full knowledge 
of all the facts accompanying her peculiar actions, and possible 
reasons therefor, it cannot be said that in themselves they show with 
any degree of certainty whether they were due to insanity or to 
some other cause. It does not appear that she had any insane 
delusions at that time. The colored women who testified were 
evidently with her, as a rule, only while Miss Wardlaw was busy 
with the school. I cannot believe that their evidence is at all con- 
clusive as to the personal care she received. It may be all they know 
about it, but I have no doubt that she did, in fact, eat, and was 
bathed and attended to in a reasonable manner by Miss Wardlaw 
or Mrs. Snead, probably in the absence of these servants. On the 
face of it, it seems to me clear that their testimony cannot be taken 
as at all conclusive as to the life and habits of Mrs. Martin during the 
period covered by their testimony. 

The fact that counsel, who, admittedly, were not to represent her 
on her trial, may have had difficulty, or found it impossible, to get 
from her facts they thought important, is far from conclusive on 
this point. ‘ 
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Mrs. Martin’s conduct in court, while altogether unusual and 
i 1 some instances hysterical i1 my judgment did not indicate insanity. 
It did show excitability, irritability and bad judgment. It also 
showed that she had a good deal of physical and mental endurance, 
a keen, alert mind, a remarkably good memory, both for remote and 
recent events, a pretty clear comprehension of the whole case for a 
woman laboring under a severe strain, and forcible and accurate power 
of expression. In several instances where I thought at the time she 
surely must be wrong, it was soo. proved that she was right. 

Also, there is no evidence that during her long confinement in 
jail her conduct has been that of an insane person; there is evidence 
that during this period her conduct was normal. 

It would be practically impossible, and useless, to go more 
extensively into the evid. nce in this case, and state all that might 
be said bearing on the subject, and to discuss fully the voluminous 
evidence in the case. My conclusion on the whole case is that the 
only reasonable view to adopt is, that the evidence entirely fails to 
overcome the presumption that the defendant is sane at this time, 
and that at all events Mrs, Martin is capable of understanding her 
position, the nature of the charge against her, and of consulting 
rationally with counsel and preparing her defense. 

I will certify that I find, as a result of this inquiry, that the said 
Caroline B. Martin is not insane, and should not be discharged from 
the Essex County Jail where she is now held awaiting trial, nor 
removed therefrom to an insane asylum as an insane person. 


The foregoing matter was taken before Supreme court Justice 
Swayze, on application for a writ of certiorar. He refused to grant 
the same and from his opinion we take the following: 

SWAYZE, J.: * * * The question is of great importance to 
the administration of criminal law. for it goes much deeper than a 
question of mere procedure. If the applicant’s view is correct the 
act of 1906 in effect changed the long established rule of law as to 
criminal responsibility in case of mental disorder. 

The contention is that if mental disorder exists sufficiently to 
justify confinement in an asylum, it is the duty of a single judge, 
who may be selected by the friends of the prisoner, to order him to 
be discharged from imprisonment, and confined in an asylum until 
he shall be restored to reason or removed or discharged, according 
to law, and that after such order is made the prisoner cannot be 
remanded unless the medical director or other head officers of the 
institutio 1 for the care and treatment of the insane shall certify that 
the prisoner has been restored to reason. 

The right of the prisoner, or his friends, to select the judge to 
whom the application is made not only makes it possible—if this 
view is correct—for the prisoner to prevent the Court of Oyer and 
Terminer, in which the indictment has been found, from trying the 
case, but in every county of the state except Hudson and Essex, 
makes it possible for a judge of the Common Pleas to prevent action 
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by that court, which in nineteen of the twenty-one counties must 
necessarily be held by a Justice of the Supreme court. 

Furthermore, the power given by the act to the medical director, 
if the language is to be taken literally, places him in a position 
superior to the courts and the practical effect would be to substitute 
for the legal test of criminal responsibility, the test of mental derange- 
ment, however slight: for no medical director could properly certify 
that the prisoner has been restored to reason if any mental derange- 
ment still existed. 

Ordinarily, perhaps, the procedure would b2 taken for the 
benefit of the prisoner to save him from the risk of trial and punish- 
ment; but it equally available to the state in a case where an acquittal 
is likely on the ground of insanity, and it may seem desirable to 
secure the prisoner by confinement i 1 an insane hospital, perhaps for 
life, if the medical director thinks that he is not restored to reason. 

This view not only involves an interference with the jurisdiction 
of the Court of Oyer and Terminer, but also with that of the Supreme 
court. That court is a court of criminal jurisdiction and may draw 
to itself the trial of indictments found in the Oyer and Terminer; 
but even in such cases it would, under the construction contended, 
be shorn of its power. 

It can hardly be questioned that if such a construction is required 
the act of 1906 would result in an unconstitutional invasion of the 
prerogatives of the Supreme court. It is even more necessary to 
preserve this criminal jurisdiction of the Supreme court than its 
cont:ol ove the writ of certiorari. 

{Continuing, Justice Swayze, shows that the real purpose of the 
act of 1906 was to provide for the management of the asylums, or 
the commitment of patients. The various legislative acts leading 
up to the legislation of 1906, he says, fall far short of indicating a 
design to change the legal rule of criminal responsibility. That rule 
dees not exempt persons from punishment merely because of mental 
derangement. It is pointed out that if the act of 1906 was meant to 
change the criminal procedure by permitting a judg2 of the Common 
Pleas to prevent a trial by the Oyer and Terminer of the Supreme 
court and to change the criminal law by introducing a new rule of 
criminal responsibility the title chosen was calculated to conceal 
rather than to express those objects.| 


I have dealt with this application as if it involved the funda- 
mental questions above discussed, and counsel so argued. If it 
involved nothing more than a determination of the mental condition 
of the prisoner at the time of the inquiry a certiorari would be quite 
useless, since no substantial right would be affected. 

It would, in that event, still remain necessary for the Court of 
Oyer and Terminer to inquire at the time of the trial whether the 
prisoner was capable of understanding the nature and object of 
the proceedings going on against him. 

I do not overlook the fact that this is merely an application for 
a writ and that by refusing it I prevent a review of Judge Ten Eyck’s 
order. If my refusal prevented the prisoner from hereafter raising 
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the question and having it reviewed by a court of last resort I should 
hesitate, strong as my conviction is of the correctness of my result. 

But no such effect follows. The same question can be raised 
before the Oyer and Terminer in the ordinary way when the trial 
of the indictment shall be moved, and it seems that the decision of 
the Oyer and Terminer can be subjected to review by virtue of the 
criminal procedure act. 

The substantial rights of the prisoner will be preserved and the 
prisoner will have the advantage of the speedy trial which the Con- 
stitution guarantees. 

On the other hand, if I allow this writ, the trial of the indictment 
will be delayed until the case has been decided both by the Supreme 
court and the Court of Errors and Appeals, necessitating a delay 
of more than a year upon a mere preliminary question, for if Judge 
Ten Eyck’s order should be reversed the question of sanity or insanity 
would have to be retried in any event, and if my view is right, a 
retrial with a different result would determine nothing of import- 
ance, but would leave the case still open for an inquiry by the Court 
of Oyer and Terminer. 

Such a course of procedure would not be creditable to our admin- 
istration of justice. As I have said, the same procedure would be 
open to the state and might well be used for purpose of oppression, 
whereas an acquittal on the ground of insanity was likely. I deny 
the application. 





MISCELLANY. 


OFFICIAL ADVERTISING. 


lo the Editor of The Journal: 

SIR: Theact entitled ‘‘An act 
to regulate the price to be paid 
for official advertising,’ approved 
April 8, 1909 (Chap. 67, p. 92 of 
Laws of 1909), merits concern by 
the Bar of New Jersey, whose 
united influence ought to be used 
to secure its repeal. 

The law is innocent enough on 
its face and appears to be de- 
signed to secure a uniform rate 
for official advertising. No one 
but an expert in the printing 
business could know upon read- 
ing it what its effect would be on 
the prices to be paid for legal 
advertising. I assume, therefore, 
that the Legislators who voted 
for it and the Governor who ap- 


proved it were innocent of any 
intentional legalizing of graft. 

The effect of this law, so far 
as Mercer county is concerned, 
as estimated by the Sheriff’s 
office, was to increase the cost of 
legal advertising two hundred and 
fifty per cent. 


Every newspaper in Mercer 
county solicited this advertising 
at the old rate. Every attorney 
understood that he was confer- 
ring a favor upon any paper when 
he sent his legal advertising to 
it. This I assume to have been 
the situation throughout the 
state. There may be one, possi- 
bly two, newspapers in New 
Jersey whose circumstances are 
such that they «ommand adver- 
tising rates for ordinary business 
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that would make this legal ad- 
vertising at the former prevailing 
rates undesirable. If there are 
such, still this would be no reason 
for an increase, since there re- 
mains in every county ample 
means of publicity through the 
columns of newspapers not so for- 
tunate in their advertising rates. 

There could, therefore, have 
been no reason, or even semblance 
of reason, for the passage of this 
law, excepting that the public, 
and from time to time individual 
members of the public, are com- 
pelled, by law, to resort to legal 
advertisement, and that someone 
engaged in the printing business 
desired the legal right to compel 
that public and those individuals 
to pay to them two and one-half 
times more for the service which 
they had already been rendering 
at a rate profitable to themselves. 
This, to my mind, is pure graft. 
and a clear case of legislating 
mon y from the pockets of one 
set of individuals into the pockets 
of other individuals, as well as 
from the public treasury into in- 
dividual pockets. 

The reason why lawyers, as 
such, should interest themselves 
in this matter and should unitedly 
call for the law’s repeal, is that 
this arbitrary and uncalled for 
increase in the cost of advertising 
strikes their clients who are com- 
pelled to resort to some form of 
legal publication. 


Instances where the additional 
cost is exacted from widows, or- 
phans or persons, who can ill- 
afford the expenditure of a single 
dollar over that which has been 
exacted from them may occur in 
any foreclosure, in Orphans’ court 
proceedings, in partition suits, or 
in Chancery proceedings of any 
kind. It often happens that when 


proceedings have gone to the 
point of incurring costs of ad- 
vertisement for sale, that some 
ua‘-*rtunate debtor, who is unable 
to raise money in time to stop the 
proceedings in the beginning, 
seeks to get together his resources 
and redeem his property from 
sacrifice and will find the in- 
creased charges because of this 
advertising a grievous burden to 
him. 

The fact that the administra- 
tion of justice is in no wise served, 
that no public benefit results, and 
that the beginning and the ending 
of the effect of this change in legal 
advertising is to exact money 
from the unfortunate in litiga- 
tion, and to pass that money into 
the pocket of printers who have a 
“r2asonable profit’ without this 
forced additional pay, makes it 
the duty, as I conceive, of law- 
yers in the protection of their 
clients from unjust exactions to 
agitate for and insist upon the re- 
peal of this grafting stacute. J] 
do not see how the Bar can con- 
sistently remain silent in the face 
of this successful attemp at 
plucking their clients as part of 
the public. 

I am not here dwelling on the 
effect upon the general public 
through the legal advertising of 
ordinances and legal notices of a 
municipal nature. The statute 
is a gross offense against honesty 
in government. The direct tend- 
ency must be to muzzle the press 
by making the papers partici- 
pants in the general system of 
grafting on the public treasury. 

My purpose is to urge the law- 
yers of New Jersey to do their 
duty as lawyers to their clients 
(who are subjected to the neces- 
sity of paying for legal advertis- 
ing) from this extortion which 
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the Legislature, with the approval 
of the Governor, has put upon 
the public. 

During the session of the last 
Legislature I personally drafted a 
repeal of this law, sent a copy to 
each of the members of the Legis- 
lature from Mercer county with 
the request that the same be in- 
troduced, but I never heard from 
the matter afterwards. It would 
seem as though something more 
than the inhercnt justice of a 
measure is required to secure at- 
tention from the members of the 
Legislature. Whether the mat- 
ter was referred to the “Board of 
Guardians” or not, | do not know. 
I feel sure, however, that the con- 
tinued existence of this law upon 
our statute book, without a 
united protest of the Bar of New 
Jersey, is a reflection upon the 
profession, as it is a disgrace to 
our statute book. 

LINTON SATTERTHWAIT, 
Trenton, N. J., Oct. 24, 1910. 


BOOK NOTICES. 


WORLD CORPORATION. By 
King Camp Gillette. Boston; 
The New England News Co. 
Price, $1.00. 

This is a volume of 237 pages 
on the subject of a “‘world corpor- 
ation”’ in which the author, who 
has been for many years inter- 
ested in social and industrial prob- 
lems, makes in the main an ar- 
gument how “the people can be 
best protected and safeguarded 
by publicity and the world-wide 
character of world corporation.” 


EDUCATION DEPARTMENT 
BULLETIN, No. 479. Review 
of Legislation, 1907-8. Edited 
by Clarence B. Lester, Albany; 


University of the State of New 

York, 1910. 

This work appears annually, 
and the present number of the 
series contains 475 pages, giving 
a resume of all the leading legisla- 
tive enactments passed by the dif- 
erent state Legislatures during 
the year it covers. Those inter- 
ested in what is being accom- 
plished in important legislation 
in the various states will save 
themselves an immense amount 
of labor by consulting these 
annual volumes. 


A NEW JUDGE. 


On December 6 Governor Fort 
appointed Assemblyman Mark A. 
Sullivan, of Hudson county, to be 
a member of the Court of Errors 
and Appeals, in place of Judge 
Dill, deceased. The selection was 
made after conferences with Gov- 
ernor-elect Wilson, who, upon 
taking office, will continue the 
ad interim appointment for a full 
term of six years. 

Governor Fort had expected to 
appoint also George R. Howse, of 
Essex county, to succeed the late 
Judge George R. Gray, as a mem- 
ber of the same court. He re- 
ceived word, however, that Mr. 
Howe had reconsider: d the ac- 
ceptance of the place and could 
not accept the appointment. In 
announcing the selection of Mr. 
Sullivan the Governor made the 
following statement: 

“T have appointed to be Judge 
of the Court of Errors and Ap- 
peals, Mark A. Sullivan, of the 
county of Hudson. I _ have 
watched Mr. Sullivan’s course in 
the Legislature for the past three 
years, during my entire term, and 
I have come to have a very high 
opinion of his legal ability, as well 
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as a high regard for him person- 
ally. He has a splendid judicial 
temperament, he is young and 
active and will bring to the court 
physical and mental attainments 
and capacity to work. In addi- 
tion to that, his impulses are all in 
the right direction along all public 
lines. 

“I had intended to-day to ap- 
point also a successor to the late 
Judge Gray, but George R. Howe, 
of the county of Essex, whom I 
had selected for this position and 
who had consented to serve, noti- 
fied me finally yesterday that he 
was compelled to withdraw his 
acceptance for reasons which he 
gave me and which it is not 
necessary to state. I hope to 
make a selection as successor to 
Judge Gray during the present 
week.”’ 

Judge Sullivan was born in 
Jersey City, November 23, 1878, 
and is a lawyer. He was edu- 
cated at St. Peter’s Parochial 
School, Jersey City, and gradu- 
ated from St. Peter’s College in 
the class of ’97 with the degree of 
A. B. He received the degree of 
A. M. a year later from the same 
institution. 

Mr. Sullivan was admitted to 
the Bar of New Jersey in 1903. 
He has served four terms in the 
Legislature, and in 1908, 1909 
and 1910 was leader of the Demo- 
cratic minority. Last year he 
was a member of the Committees 
on Judiciary and Education. 

Mr. Sullivan has a reputation 
as an orator and is considered one 
of the brightest young men in the 
Legislature. He was not a candi- 
date at the recent election. 


AUTHORSHIP OF LETTER. 


Mr. S. W. Sparks of Camden, 
sent in the communication pub- 
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lished by us last month, under 
the heading of ‘‘Suits for Realty,” 
and by an inadvertence his name 
was not attached thereto. 


U. S COURT APPOINTMENTS. 

On December 12, President 
Taft sent the following judicial 
nominaiions to the Senate: 

Chief Justice of the United 
States—Associate Justice Ed- 
ward Douglas White, of Lou- 
isiana. 

Associate Justice of the Su- 
preme court of the United States 
—Judge Willis Van Devanter, of 
Wyoming, and Judge Joseph 
Rucker Lamar, of Georgia. 

Judges of the Court of Com- 
merce—Martin A. Knapp, chair- 
man of the Interstate Commerce 
Commission for five years; Rob- 
ert W. Archibald, judge of the 
United States District court of 
the Middle District of Pennsyl- 
vania, for four years; William H. 
Hunt, judge of the Court of Cus- 
toms Appeals, for two years; John 
Emmett Carland, of South Da- 
kota, for two years, and Julian 
Mack, judge in the Appellate 
court of the First Illinois District, 
one year. 

Members of the _ Interstate 
Commerce Commission—B. H. 
Meyer, of Wisconsin, and C. C. 
McChord, of Kentucky. 





EULOGY OF JUDGE DILL. 





At a memorial service held in 
East Orange soon after the death 
of Judge James B. Dill, Rev. Dr. 
F. C. Baldwin, pastor of Calvary 
M. E. church, paid an eloquent 
tribute to his memory, of which 
the following is a portion: 

“Judge Dill sprang from the 
soil. Reared in the country ic 
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was always his ambition to get 
back toit. Indeed this ambition 
was on the eve of realization, for 
he had but recently purchased the 
old homestead, had added neigh- 
boring farms in the beautiful 
Connecticut valley and was build- 
ing a new home amidst the boy- 
hood scenes he loved so well. 

“His life on the farm, added to 
the naturally rugged constitution 
and an abstemious life, were the 
foundations of that splendid 
health that stood him in good 
stead in later years of toil and 
stress and storm. Poor in this 
world’s goods, he was rich in am- 
bition, boundless in energy, tire- 
less in industry. In the early 
years of his profession he was not 
a stranger to want. When riches 
and honors came to him in later 
life, he forgot not those early 
days, and hence every struggling 
young man had a sympathetic 
and helpful friend. Plunged into 
the mighty maelstrom of the 
metropolis, an obscure and un- 
known young man , he challenged 
fate, threw down the gray guage of 
battle and by his own unaided 
efforcs blazed a new highway in 
an overcrowded profession by re- 
writing the corporations laws of 
New Jersey. He became the 
acknowledged authority on this 
department of law in America. 
His volume on corporation law is 
known around the world. 

“The province of Quebec, the 
only time in its history, called in 
an American lawyer to draw its 
corporation act, and that lawyer 
was James B. Dill. 

“‘As a lawyer, three character- 
istics contributed in striking de- 
gree to his success. First, his 
resourcefulness. This was indeed 
marvelous. To his mind, every 
problem had a solution. Other- 


wise it would not be a problem. 
It only remained for one to think 
deep enough to find che correct 
solution. Second, his industry. 
He had a gift for work that knew 
no limitations. Third, a bull-dog 
persistance that knew not dis- 
couragement or failure. When 
many another able lawyer had 
given up the case in despair, just 
then James B. Dill had only 
begun to fight. 

“‘Another characteristic which 
Judge Dill possessed in an emin- 
ent degree, and which was, indeed 
one of the secrets of his success, 
was his wonderful self-mastery, 
his marvelous self-control. This 
is a rare trait among forceful 
types of men. Alexander the 
Great conquered the world, but 
he could not conquer himself. 
Caesar was master of the Roman 
legions, but his ambition ruined 
him. Napoleon, the greatest gen- 
eral of modern history, could not 
rule his own spirit.” 


RESOLUTIONS ON MR. MARSH. 


The Union County Bar Asso- 
ciation met on January 3rd, at 
Elizabeth, and unanimously 
adopted the following resolutions 
upon the death of the late Craig 
Adams Marsh: 


“The Bar of the county of 
Union has learned with profound 
sorrow of the death of Craig A. 
Marsh, Esquire, which occurred 
on November 12, 1910. For 
thirty-one years he was a member 
of the Bar of this state, and 
during his entire professional 
career a practitioner in_ this 
county. Mr. Marsh was the 
legal advisor of the City of Plain- 
field at the time of his death, and 
had served in that capacity for a 
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period of twenty-eight years. He 
was one of the organizers of the 
Bar Association of the county; 
one of its board of trustees, and 
President of the Association for a 
period of three years, and did 
much to make it a substantial and 
permanent organization. He was 
a lawyer whose legal attainmenis 
were of a high order; this was 
recognized wichin and without 
the state. 

“As a lawyer he was _ pains- 
taking, and made a thorough ex- 
amination of cases and prece- 
dents before coming into court, 
and never neglected the interests 
of his clients. His knowledge of 
the law was deep and profound, 
and not superficial, and the range 
of his studies and investigations 
into the principles of his pro- 
fession was broad and universal. 
He was of counsel in important 
litigations, and his able argu- 
ments were of assistance to the 
courts in establishing correct 
principles of law. He was cour- 
teous, kindly and gentlemanly in 
his conduct toward the court and 
his fellow members of the Bar, 
and he possessed a faculty for the 
presentation of his case before 
juries, which was not surpassed 
by that of any other lawyer in 
the state. In addition to this he 
was a man of honor and integ- 
rity, and an upright and con- 
scientious citizen. In his sudden 
death, while still in the prime of 
life, the Bar of this county and 
state has lost the membership of 
one who shed lustre upon his pro- 
fession, both as a man of sterling 
character and as a lawyer of ex- 
traordinary ability. 


“We respectfully submit the 
foregoing statement and sugg2st 
that it be entered upon the min- 
utes of this court, and that a copy 


thereof be transmitted to the 
family of the deceased.”’ 

The committee who presented 
the resolution were composed of 
Messrs. James C. Connelly, Fos- 
ter M. Voorhees, Charles A. Reed, 
C. Addison Swift and C. McK. 
Whittemore. The resolutions 
were presented in open court, at 
Elizabeth and Mr. Justice Ber- 
gen, in receiving them and direct- 
ing them to be spread upon the 
minutes, made appropriate re- 
marks. 


OBITUARY 


MR. WILLIAM R. PIPER. 


Mr. William R. Piper, assist- 
ant prosecutor of the pleas of 
Mercer county, died December 
25, of pleuro-pneumonia, after a 
weck’s illness. 

Mr. Piper who was the son of 
Harry and Blanche Elizabeth 
Piper, of Brunswick avenue, was 
born on West State street, Tren- 
ton, 33 years ago. A widow and 
one daughter, aged nine months, 
survive him. The widow, before 
marriage, was Miss Alice Rich. 

Mr. Piper received his early 
education at the private school of 
George Miller, and later attended 
what is now the Joseph Wood 
school. From there he went to 
the Trenton High school, gradu- 
ating from that institution in 
1896. Immediately following his 
graduation he entered the law 
office of Judge Vroom. He also 
studied under Vice-Chancellct1 
Edwin Robert Walker. 

Admitted to the Bar in 1899, 
three years following his gradua- 
tion, Mr. Piper became a coun- 
selor in another three years. He 
was soon named assistant prose- 
cutor of the pleas and he filled the 
place with honor, ability and 
dignity. 
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